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QUESTIONS PRESENTED 


1. Whether Rule 14, F.R. Crim. P., entitles the accused to 


a severance of two counts charging him with housebreaking with 


rescect to the same apartment nine days apart? 

(a) Whether the refusal to sever the counts was 

: prejudicial because, if the counts were tried separately, the 

evidence of Count II could not be admitted in the trial of 
Count I to prove the identity of the accused, since the modus 
operandi was entirely dissimilar in the two incidents? 

(b) Whether the refusal to sever the two counts was 
prejudicial because the evidence of the two counts was such that, 
when tried together, the jury was likely to be confused by it or 
misuse it to prove the identity of the accused? 

2. Whether Rule 14, F.R. Crim. P., entitles the accused to 
@ severance of two counts of housebreaking, when the accused was 
i embarrassed and confounded in making his defense on Count II? 
(a) Whether the refusal to sever the counts wast 
' prejudicial because it created an obviously damaging contrast 
| between the accused's testimony on Count I and his failure to 
' testify on Count II, thus permitting the jury, in determining 
i his guilt or innocence on Count II, to weigh against him his 


failure to testify on that count? 


- £- 


(b) Whether’ government counsel's closing remarks and 


the trial judge's instructions encouraged the jury to draw a 


damaging inference from the accused's silence on Count II? 
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IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 29,719 
GEORGE P. BRADLEY, Appellant 
Ve 
UNITED STATES OF AMERICA, Appellee 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF _ FOR APPELLANT 


JURISDICTIONAL STATEMENT 
Judgments of conviction were entered against appellant on 


December 30, 1966, in the United States District Court for the 


District of Columbia under D.C. Code §22-1801. Notice of appeal 


was filed on December 30, 1966. Jurisdiction of this Court is 


invoked under 28 U.S.C. §1291. 


t{*+ ee 


* kb piu tts & 


2- 
STATEMENT OF FACTS 
Aovellant was convicted, after pleading not guilty, of two 
counts of housebreaking. The jury found appellant guilty, as to 


Count I, of housebreaking with the intent both to commit an 


assault and to steal the property of another. As to Count II, the 


jury found appellant guilty of housebreaking with the intent to 


steal the property of another. 1/ 


A. The July 4 Incident 
As to Count I, the alleged housebreaking on July 4, 1966, 
the evidence showed that at 2 a.m. in the morning a man broke 


into and entered the apartment of Mary Whitten who was asleep. 


1/ The Grand Jury charged appellant with four counts of house- 
breaking divided equally as to two dates, Appellant had been 
charged with breaking and entering the apartment of Mary M. Whitten 
on two separate occasions, July 4, 1966, and July 13, 1966. The 
Grand Jury charged him with housebreaking with intent to commit an 
assault on July 4, 1966; housebreaking with intent to steal the 
property of another on July 4, 1966; housebreaking with intent to 
commit an assault on July 13, 1966; and housebreaking with intent 
to steal the property of another on July 13, 1966. After consul- 
tation with the defense counsel and the prosecutor, the Court 
ordered the indictment redrawn to allege one count of housebreaking 
on July 4, 1966, with the intent to commit an assault, the intent 
to commit larceny, or both, and one count of housebreaking on 

July 13, 1966, with the intent to commit an assault, a larceny, 

or both. (Tr. 166) 
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(fr. 4) He woke her by placing a “sharp object" against ec neck, 
choked her, told her to pull her pants down, searched her handbag 
after asking her for money, and then left the apartment by the 
front door. (Tr. 4-7) The assailant had entered the anartmens by 
breaking the glass of the back door and a pane of glass in the 
back window. The door had been locked and the glass unbroken wher. 
Mrs. Whitten went to bed that night. (Tr. 8-9) : 

Mrs. Whitten identified the appellant as the man who ‘entered 
her apartment that night. (Tr. 6-7, 9) Mrs. Whitten testifies 
that when the police arrived at her apartment, she described her 
assailant to them as a "rather small man with a moustache". (Tr. 


17) She testified further that the man who entered her apartment 
"did appear to have a very small thing [ocaseaiiion his chin". 
(Tr. 19) Police Officer Hardy testified that on the night of 
July 4, he received a radio report to go to Mrs. Whitten's apart- 
ment. (Tr. 62-63) The radio dispatcher had broadcast a “lookout " 
from information given the police from the complainant, describing 


Mrs. Whitten's assailant as a Negro male of dark skin, about 


5 feet 3 inches tall, and about 140 pounds. (Tr. 69-71) The 


“lookout" did not include a moustache in the description. (Tr. 71) 


After receiving the “lookout" and on the way to Mrs. Whittien's 
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apartment, Officer Hardy stopped a man at a bus stop in the vicinity 
of Mrs. Whitten's apartment. Officer Hardy testified that the man 
identified himself as “George Bradley" but that he "did not have a 
goatee, or whiskers". (Tr. 68) Hardy made no arrest and proceeded 
to Mrs. Whitten's apartment. Mrs. Whitten then gave Hardy another 


description of the man who assaulted her, and Hardy testified that 


Mrs. Whitten described'the man as having a “moustache”, (Tr. 73) 


Hardy took detailed written notes of the description given him by 
Mrs. Whitten, but the notes do not reflect anything about a 
moustache. (Tr. 74-75) 

The defense presented the defense of alibi and produced three 
persons, in addition to appellant, who testified that he attended 
a small family gathering that night and then returned to his 
sister's home where he spent the remainder of the night. (Tr. 7$-11S) 
(Tr. 178-198) 

B. The July 13 Incident 

The prosecution produced testimony that about noon on July 13, 
1966, Courtney Whitten, the daughter of Mrs. Whitten, and two 
friends entered the Whitten apartment and "found a boy behind the 
door...the bedroom door". (Tr. 28) The witnesses identified 


appellant as the one they discovered in the apartment that afternoon. 


: Miss Whitten testified that she found nothing missing from the 


| apartment. (Tr. 32) There was no evidence of a forcible entry and 


no broken doors. (Tr. 32) 


The defense offered no testimony as to the July 13, 1966, 


incident. | 


STATEMENT OF POINTS 

l. The court erred in denying appellant's motion for severance 
of his two-count indictment for prejudicial joinder under F.R. Crim. 
P. 14. The motion was based upon prejudice resulting cron lene 
jury's use of the evidence of the July 13th incident to infer a 
‘criminal disposition on the part of appellant on which his guilt 
in the July 4th incident could be founded and the jury’s cumulation 
of the evidence of the July 13th incident with the evidence of the 
‘July 4th incident to prove appellant's identity and thus his guilt 
in the July 4th incident when, if considered separately, it would 
not so find. | 

2. The court erred in denying appellant's motion for severance 
of his two-count indictment for prejudicial joinder under F.R. Crim. 
P. 14 based upon prejudice resulting from the damaging implication 
of appellant's testimony on one of the two counts and his constitu- 


tionally protected silence on the other. 
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SUMMARY OF ARGUMENT 

1. Appellant made timely motion to sever the two- 
count indictment under Rule 14, F. R. Crim. P., for prejudi- 
cial joinder. The court erred in denying the motion because 
it was prejudicial to appellant to permit the jury to weigh the 
evidence of Count II, the July 13th incident, in determining 
appellant's guilt of Count I, the July 4th incident. Joinder 
is not prejudicial if in a separate trial of each offense the 
evidence of the other crime may be admitted for legitimate 
probative reasons such as motive, intent, identity, etc. 
Here, in a separate trial of the July 4th incident, evidence 
of the July 13th incident would not be admissible to prove 
motive or intent as neither issue was contested. The sole 
question before a jury in a separate trial of the July 4th 
incident would be the identity of the accused, the only 
seriously contested question at the trial. Appellant was 
found on the scene on July 13th, but he offered an alibi 
defense as to the 4th. Evidence of the July 13th incident 


would not be legitimately probative to prove his identity on 


July 4th because the modus operandi of the two incidents was 


almost totally dissimilar. In the July 4th incident the 
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criminal used force to sain entry in the nightime, threatened 
the victim with a sharp object, choked her, fought with her, 
threatened her with serual assault, and attempted a larceny. 
However, in the July 13th incident, appellant did not gain 
entry forcibly, entered in the daytime, used no weapons, 
assaulted no one, and did not attempt any larceny. Thus, 

the evidence as to the July 13th episode would not have 


been admissible in a separate trial on the July 4th episode 


and hence prejudice resulted from the joinder. Moreover, 


inasmuch as the trial judge expressly considered it peérmis- 
sible to use the evigence of the July 13th incident to prove 
the identity of the accused in the July 4th neice, Se 
likelihood is great that the jury similarly misused the 
evidence. 

2. The court erred in denying appellant's motion 
to sever under Rule 14, F. KR. Crim. P., because the joinder 
placed appellant in an irreconcilable dilemma with respect 
to his own testimony. Appellant desired and inpenaealco 
testify only as to the July 4th incident. He did so and 
remained silent as to the July 13th incident. Thereby, 


appellant was subjected to the prejudicial risk of a 
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damaging implication from his testimony on only one of 


two counts. The jury was thus permitted to draw an ad- 
verse inference from his silence as to Count II, the July 
13th incident. Moreover, in his closing remarks government 
counsel drew the jury's attention to appellant's silence 
ana the trial judge gave instructions which not only did 
not warn the jury not to draw any adverse inferences from 
appellant's silence, but to the contrary his instructions 
neightened the probability that the jury would weigh 


appellant's silence against him. 


ARGUMENT. 


I. Appellant Was Prejudiced Within the Meaning of Rule 


14 By the Joinder of Counts I and II Under the 
Rationale of United States v. Drew. 


(With respect to Point I, the Court is recuested 
to read Transcript pages 3-35, 58, 62-77, 
152-161, 165-174, 177-199). 
At the outset of the trial, appellant moved for 
severance of the July 4 and July 13 incidents. (Tr. 58) 
Before appellant took the witness stand in his own behalf, 


defense counsel renewed the motion. (Tr. 152-165) The 


court took the view that it was inevitable that appellant 
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would be prejudiced whether or not the two incidents were 
severed because either in separate trials or where the 
charges were joined, the government could introduce proof 
of the July 13th incident in proving the commission of a 
crime on July 4th and vice versa. (Tr. 155-156, 159, 161) 
Thus, the court held that a severance would not cure any 
prejudice to appellant and denied the motion. (Tr. 165) 

Rule 3(a), F. R. Crim. P., permits two or more offenses 
to be joined in a single indictment if they are: 
the same or similar character or are based on the same act 
or transaction or on two or more acts or transactions 'con- 
nected together or constituting parts of a common scheme 
or plan." Rule 14, F. R. Crim. P., provices for a severance 
of otherwise permissibly joined counts when, "it appears 


that a defendant or the government is prejudiced by a. 


joinder of offenses." 


In Drew v. United States, 113 U. S. App. D. cane 


F. 24 85 (1964), this court held that, as here, joinder 
was permissible under Rule 8(a) inasmuch as the two counts 
were similar in nature, but having been tried together 

| 


over the timely protest of the appellant, the inouiry under 
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Rule 14 “is as to whether the trial record indicates suf- 
ficient possibility of prejudice by reason of such joinder 
as to recuire reversal." 113 U.S. App. D. Cc. at 13. 

The court noted that a defendant may be prejuciced 
by joinder for any one or more of the following reasons: 
"(1) He may become embarrassed or confounded in presenting 
separate defenses; (2) The jury may use the evidence of one 
of the crimes charged to infer a criminal disposition on 
the part of the defendant from which is found his guilt 
of the other crime or crimes charged; or (5) The jury may 
cumulate the evidence of the various crimes charged and find 
guilty when, if considered separately, it would not so find. 
A less tangible, but perhaps ecually persuasive, element 


of prejudice may reside in a latent feeling of hostility 


engendered by the charging of several crimes as distinct 


from only one. Thus, in any given case the Court must 
weigh prejudice to the defendant caused by the joinder 
against the obviously important considerations of economy 
and eypedition in! judicial administration." 113 U.S. 


App. D. C. at 14. 


Si 
We submit that in the instant case reversible error 
was committed in refusing to grant appellant's motion! for 
severance because appellant was substantially and mney 
prejudiced for the second reason stated by the Court in 
Drew, supra, namely, the jury may have used the evidence 
of the July 13th incident to infer a criminal disposition 
on the part of appellant and, on that inference, to find 
his guilt in the July 4th incident. 
The District Court Judge was of a view that it was 
permissible to use the evidence of the July 13th incident 
in proving appellant's guilt of the July 4th crime and thet 


if the two incidents were severed and tried separately, 


the government could try the case in that manner. (Tr. 


155-156, 159, 161) 

In Drew, this Court noted that "it is a principle 
of long standing in our law that evidence of one oni is 
inadmissible to prove disposition to commit crime, from 
which the jury may infer that the defendant Commieteditcne 
crime charged. Since the liklihood that juries will make 


such an improper inference is high, courts presume prejudice 


and exclude evidence of other crimes unless that evidence 
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can be admitted for some substantial, legitimate purpose. 
The same dangers appear to exist when two crimes are 
joined for trial, and the same principles of prophylayis 
are applicable.” 113 U.S. App. D. C. at 15-16 (emphasis 
by the Court}. Thus, in Drew the Court noted that risk of 
prejudice from joinder is high because the jury may use one 
crime to prove the criminal disposition of the accused to 
commit the other crime or may cumulate the evidence to 
find guilt under both charges. However, if for legitimate 
probative reasons the evidence of one crime can be admitted 
to prove the other crime, the danger of an impermissible 
jury inference is cispetléd; or at least outweighed by the 
legitimately probative character of the evidence of another 
crime. As stated in Drew, the evidence of another crime 
may be admitted where it is legitimately probative of motive, 
or intent, or absence of mistake or accident, or common 
scheme or desicn, or the identity of the accused. 113 


U. S. App. D.C. at 17. Thus, where two crimes are joined 


for trial prejudice is presumed from the joinder unless, 


in separate trials, evidence of each crime could be admitted 


to help prove the other crime for one of the above reasons. 
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Put another way, if "under the rules relating to other 
erimes, the evidence of each of the crimes on trial would 
be admissible in a separate trial for the other, the 
possibility of ‘criminal propensity’ prejudice would be 
in no way enlarged »y the fact of joinder." 113 U. S, 
App. D. C. at 16. Under this test, in the instant case 
the government more than likely could introduce the euience 
of the July 4th crime in a separate trial for the July 13th 
crime because the earlier incident is probative to show 
appellant's motive and intent in being present in Mrs. 
Whitten's apartment on the 13th. However, we submit the 
evidence of the July 13th crime could not de introduced in 
a separate trial of the July 4th crime and, hence, reversible 
error was committed. 

If the July 4th incident were tried separately, 
the jury would be presented with but one real issue: ome 
identity of the person who committed the crime. The motive 
and the intent of the man who broke into Mrs. Vhitten's 
apartment at 2 a.m. on July 4th is not subject to Eneseions 


Clearly, her assailant broke and entered with intent to steal 


and intent to commit assault for he broke the glass door 
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and back window pane, threatened Mrs. Whitten with a 
sherp object, choked her, demanded that she pull her 
pants down, asked for money, and then invaded her handbag 
searching for money. The real issue before the jury in 
the instant case as to the July 4th incident (Count I) 
was not whether the man who broke and entered committed a 
housebreaking, but rather whether appellant was that man. 
Indeed, the defense made no attempt to cuestion the motive 
and intent of Mrs. “hitten's assailant and offered no 
evidence to that effect. The defense was simply that 
appellant was not the man who entered Mrs. Whitten's apart- 
ment that night. The defense cuestioned Mrs. “hitten's 
identification of appellant as her assailant and offered 
as positive evidence, the defense of alibi. Moreover, the 
evidence of the July 13th incident was so thin on the question 


of motive or intent that the July 13th incident could prove 


nothing on those issues in respect to the July 4th episode. 


Thus, identity was the sole and critical trial question 
before the jury on Count I and it would have been the sole 
and critical question in a separate trial of Count I had 


severance been granted. 
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6 The test of whether July 13th evidence would have 
been relevant in a trial on the July 4th episode is whether 
the “similarities in the manner in which the two Serences 


were committed are sufficient to support a finding of 


reasonable probability that the two offenses were committed 


by the same person, from which the jury could be asked to infer 


that the person was the appellant." Drew v. United States, 
supra, at 18. Viewing the record in the best light for the 
prosecution, the only similarities that appear is that both 
crimes were committed by a small, dark Negro male. There, 
however, the similarity stops for: (1) In the July 4th 
incident the offender broke into Mrs. Whitten's apartment 

in the middle of the night at 2 a.m., while in the July 

13th incident appellant entered the apartment between [11 
a.m. and noon; (2) ‘In the July 4th incident the offender 
forcibly entered, breaking the glass of the locked back aoor 
and the accompanying window pane, while in the July 13th 
incident there was no forcible entry; (3) In the July 4th 
incident the offender threatened Mrs. Whitten with a “sharp 
object", choked her and fought with her, but in the guly 13th 


incident appellant used no weapons, assaulted no one, did 
| 
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not fight with Miss “hitten or her friends, and simply 
cowered behind a door; (4) In the July 4th incident 
the offender demanded that Mrs. Whitten pull her pants 
Gown, but in the July 12th incident appellant made no 
sexual overtures to Miss Whitten; (5) In the July 4th 
incident the offender demanded money and rifled Mrs. 
whitten's handbag, but in the July 13th incident appellant 
committed no overt act of larceny and nothing wes found 


to be missing. 


Indeed, here, aS in Drew, in one incident the offen- 


der threatened the victim with violence but in the other 
“there was no such threat of violence; in fact, the dragon 
seems to have been a most reluctant one indeed. This 
circumstance could raise a significant doubt as to whether 
appellant was involved in both crimes. A fundamental 
difference between two persons contemplating crimes of 
this character would be the degree to which each was pre- 
pared to use force to achieve his objective." 118 0U. S. 
App. D. C. at 13-19. 

In addition, in the instant case a substantial ques- 


tion of identity was raised by appellant's evidence of 
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alibi as to the July 4th incident and by the discrepancies 
in Mrs. “hitten's identification of her assailant. while 
Mrs. Whitten steadfastly maintained that her assailant 
had a moustache and a little goatee and that she so des- 
cribed him to the police that evening, the “lookout” 
broadcast by the dispatcher made no mention of either a 
moustache or a goatee, Officer Hardy, after having heard 
the "lookout", made no arrest when he allegedly aeopnee 
appellant at a bus stop 25 yards from Mrs. Whitten's 
apartment, and thouch he agreed that Mrs. whitten described 
her assailant as a man with a moustache, his contemporaneous 
notes of Mrs. Whitten's description contained no description 
of a moustache and he testified that the man who identified 
himself at the bus stop as "George Bradley", "did not have 
a goatee or whiskers." (Tr. 63) 

Under these circumstances, the likelihood of sub- 
stantial prejudice to appellant from the joinder was high 


indeed. The jury could well have inferred that appellant's 


presence in Mzs. Yhitten's apartment nine days later proved 


his identity as her assailant on July 4, notwithstanding 


the critical differences in the modus operandi. The 
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instant case does! not present a fact situation where the 
operations of the’ defendant comprising the joined offenses 
continued over a significant period of time so as to prove 
a common scheme or plan. C£., Daly v. United States, 119 
U. S. App. D. C. 353, 342 F.2d 932 (15964), cert. denied, 
332 U. S. S.Ct. 102, 15 L. Ed. 24 91. Wor do the facts 


in the instant case compare to the facts presented in 


Gray v. United States, 123 U. S. App. D. C. 39, 356 F.2a 


792 (1966). There, this Court held that there was no pre- 
judice from the joinder of two counts of robbery where 
"the modus operandi was the same in each case, although 
two different women were involved. Appellant situated 
himself, in each instance, in the blind corner of the pas- 
senger elevator (the doors of which opened only three- 
quarters of the way), and, as it moved, he assaulted and 
robbed each of the two women." 123 U.S. App. D. C. at 40. 
Moreover, the prejudice resulting from joinder in 
the instant case, as in Gregory v. United States, 
U. S. App. D. Cc. | , 369 F.2d 185, 1389 (1966), is 


particularly great where the evidence as to one of the 


offenses is so weak that “its primary usefulness in this 


trial was to support the Govermment's case” as to the 
| 


other offense." ere, the evidence of the July 13th | 
incident stanéine clone presented an extremely weak oe 
“hile the evidence of the July 4th incident might possibly 
be used to buttress the government's case as to the July 
13th incident, the converse is not true and there‘oy iltu- 
strates the kind of prejucicial joinder described in, 
Gregory, Supra. iavin¢g discovered appellant at the scene 
on July 13th, the government was alle to convert its weak 
case as to that incident (weak, in the sense of no forcible 
breaking anc enterinc and no evidence of intent to steal 

or assault other than his unauthorized presence there) into 
the vehicle to destroy any reasonable dou>ts in the minds 
of the jurors as to the assailant's identity on July ath. 


But as noted, supra, rational analysis 22 probative evidence 


points ir: just the opposite cirection »ecause the modus 


| 
operanéi of the two crimes were so dissimilar. As this 
| 


Court hele in Grecor, the real danger from improper joincer 


is that “evidence as to all crimes Charged tends to cumulate 


to prove each, thus prejudicing the @efendant in his right 
to a separate consideration of his cuilt or innocence on 
each charge." 259 F.2& at 189; see also, Drew v. United 


States, supra, et 
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Finally, the cuestion remains whether the joinder 
might be deemed harmless within the “simple and distinct” 
test formulate? in Dunaway v. United States, 92 U. S. 

App. D. 2. 299, 205 F.2d 23 (1953). As this Court noted 
in Drew, "the very essence of this (Dunaway) rule is that 
the evidence »e such thet the jury is unlikely to be 
confused »y it or misuse it." 113 U. S. App. D. Cc. at 

19. were, the hest test of the jury's probdadle confusion 
or misuse of the evidence is the attitude of the trial 
judge himself. As noted, supra, the trial judge not only 
saw no impropriety in joinine the two counts, but believed 
that the evidence of the July 13th incident would be helpful 
in establishing the identity of appellant as Mrs. Whitten's 
assailant on July 4. (Tr. 155-156, 159, 161). The trial 
judge acknowledced that appellant would be prejudiced with 
respect to Count,I by the evidence of Count II. (Tr. 156) 
And the trial judge continued: “So, will the jury be more 
inclined to convict on the first, knowing that he has been 
there on the second? And I ask you again, is that not 


admissible evidence even though we sever the counts?” 


(Tr. 159) But, as noted, supra, the evidence of the July 
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13th incident woul? not be admissible in a separate 


trial of the July “th inei“ent. It is evigent from the 
| 
comments of the trial judce that the risk of the jury's 


misuse of the evidence is sufficiently creat to prejudice 


the accused in his richt to a feir trial. 
Moreover, as the court noted in Drew, supra, foot- 


note 21 at p. 20, the coveriment cannot on the one hand 
argue that the two crines are sutficieutly similar so as 
to coe within the itentit," erception to prejudicial 


joincer rules ent om the other han? arcue that the jury 


~ an . : Pe 
was not conifusec or Cid not misuse the evidence of the two 
iF 


crimes. "The more similar the crime, the more careful the 


trial court an@ the Government counsel must be to keep 


\| 
the evidence separate7." 115 U. S. App. D. Cc. at 29. 
iF 


The conviction should >be reversed. 


Severance of the Tio Younts ~ Reouired by Rule 14 
secause Ajpellant “as Mrasari: *_and confounded! in 
Mekine His Defense on the Jui 13th Incident. 
(“ith Respect to Point II, the Court is requested to 
reas’ Transcript pages 23-30, 25, 44, 53, 153, 153-165, 
175-195, 216; and Volume &, Arccuments To The Jury, 
Page 29-30). 


Appellant moved to sever the two counts for the addi- 


tional reason that he “woul@ »e embarrassed and confounded, 
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in the language of the Drew and the Cross case, in pre- 
senting his defense’. (Tr. 153) Early in the trial, appel- 


Lant noted his intention to testify only as to the July 
2/ 
4th incident. (Tr. 52) In argument in support of the 


motion to sever, defense counsel noteé that "the defendant 
testifying and having a defense as to one of the two dates 
and having to stand mute on the other is so prejudicial in 
itself that this is the kind of prejudice that Rule 14 
would give Your Honor the discretion and the power to 
grant the severance.’ (Tr. 163) The trial court denied the 
motion. (Tr. 165) 

In Cross v. United States, 113 U. S. App. D. Cc. 324, 
326, 3235 F.2a $37 (1964), this Court noted that: 


Prejudice may develop when an accused 
wishes to testify on one but not the other 
of two joined offenses which are clearly 
distinct in time, place and evidence. His 
decision whether to testify will reflect a 
balancing of several factors with respect to 
each count: the evidence against him, the 
availability of defense evidence other than 
his testimony, the plausibélity ane suostantiality 


See eee SS 

2/. Appellant also moved to limit the scope of the govern- 
ment's cross-evamination of appellant to the July 4th inci- 
dent in view of appellant's desire and intention to testify 
only as to the July 4th charges. (Tr. 58, 165). The court 
Genied the motion. (Tr. 58, 166). However, government counsel 
agreed to limit his cross-examination to the July 4th incident. 


(tr. 175-177). 
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of his testimony, the possible effects of 
demeanor, impleachment, and cross-examination. 
But if the two charges are joined for trial, 
it is not possible for him to weigh these 
factors separately as to each count. If he 
testifies on one count, he runs the risk 
that any adverse effects will influence the 
jury's consideration of the other count. 
Thus he bears the risk on both counts,al- 
though he may benefit on only one. Moreover, 
a defendant's silence on one count would be 
damaging in the face of his express denial 
of the other. Thus he may be coerced into 
testifying on the count upon which he wished 
to remain silent. It is not necessary to 
decide whether this invades his constitutional 
right to remain silent, since we think it 
constitutes prejudice within the meaning of 
Rule 14. 


The Court went on to hold that since Cross had 
sufficient reason to remain silent on one count and would 


not have testified as to that Count if it had been tried in a 


separate trial, the joinder embarrassed and con founded 


Cross in making his defense and thus was prejudicial within 
the meaning of Rule 14. In Cross, the prejudice to the 
defendant was that the joinder in effect forced him to 
offer dubious testimony on the count on which he was com- 
pelled to testify against his free choice “in order to 


| 
avoid the damaging implication of testifying on only one 


of the two joined counts." 113 U. S. App. D. C. at 328. 
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Moreover, in a separate trial of each count the jury 
would not have heen exposed to Cross' admissions of prior 
convictions and unsavory activities. 

In the instant case, appellant resolved the testi- 
monial Gilemma posed by the improper joinder in a different 
way from Cross. Wevertheless, appellant was prejudiced by 
the joinder within the meaning of Rule 14. Cross sought 
to resolve the dilemma by offering @ubious testimony on the 
count on which he would have chosen to remain silent. As 
noted, supra, appellant intended to testify only as to the 
July 4th incident, Count I, in order to support his substan- 
tial defense of alibi. As to Count II, appellant intended 
to remain silent. Faced with an irreconciliable dilemma 
after the motion to sever was denied, appellant testified 
as to the July 4th incident anc offered no testimony at all 
as to the July 13th incident. 

The result, however, was that the jury had an oppor- 
tunity to do just what this Court condemned in Cross; the 
jury weighed “the damaging implication of testifying on only 


one of the two joined counts." 118 U. S. App. D. C. at 328. 


This Court noted that (Cross v. United States, supra, foot- 


note 5, at 326): 
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- - ean inference from his silence on one 
count is encouraged by his lack of silence 

on the other. and of course in Federal 

Courts every effort is made to enforce the 
rule that “the jury. . .must not permit 

{a defendant's failure to testify]. . .to 
weigh in the slightest degree against any 

such defendant. . .." Bruno v. United 

States, 203 U. S. 257, 292, 60 S.Ct. 193, 
199, 34 L. Ed. 257 (1939). See, 13 U.S.C. | 
§2431; Stewart v. United States, 366 U.S. 
1, 31 S.Ct. 941, 6 L.Ed. 2€ 84 (1961). 


Here, appellant was compelled to suffer the natural 
inclination of the jury to weigh against him his failure to 
testify as to the July 13th incident. And here, too, both 
the government and the trial court encouraged the jury to 


do so. Appellant was apprehende@ on the premises on July 


13th by Wiss courtney Whitten and two of her friends, 


Charles Nowlin and Jemes Anderson. All three testified 


that appellant was asked what he was doing in the awe 
and that appellant hac replied that a friend had told ae 
to wait in the apartment for him. (Tr. 29-30, 39, 44) 
Appellant offered no testimony to rebut the testimony of 
Miss Whitten, Nowlin and Anderson, but merely Pema eet 
Silent as to the July 13th incident. However, in his re- 


buttal argument government counsel summarized the testimony 
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of Miss Whitten, Nowlin and Anderson and then argued to 
the jury the followinc: (Arguments To The Jury, pp. 29-30) 
I= you were on trial and wound up in 

somebody ‘sihouse by mistake because a fel- 

low said, a person that you trusted said, 

"Wait here. I'1l be right back. I am going 

around the corner to run an errand," why, 

you would be screaming from the roof tops 

that the friend is John Brown or John Jones 

or whoever it was that asked you to-stay 

there. . . .(Emphasis supplied). 

Thus, gover:ment counsel pointedly drew the jury's 
attention to the fact that appellant had not testified as 
to the July 13th incident; that “if you were on trial 
- - -why, you would be screaming from the roof tops, etc." 
Moreover, the trial jucge failed entirely to instruct the 
jury to avoid drawing any adverse inferences from appellant's 


failure to testify as to the July 13th incident. Indeed, the 


court's instruction would have led the jury to do just the 


f opposite for the court pointed out to the jury that inasmuch 
\ 


\as the defendant had taken the stand, the normal rule that 


no adverse inferences were to be drawn from his failure to 
testify was inapplicable. (Tr. 216) 
Appellant is, therefore, entitled to reversal under 


Rule 14. 


CONCLUSION 


For the foregoing reasons, appellant respectfully 


prays that the judoment of conviction ie reversed. 


SEYMOUR J. SPELMAN 
Counsel for Appellant 
1925 Korth Lynn Street 


Arlingtoa, Virginia 22209 © 
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ISSUES PRESENTED 


In the opinion of the appellee the following questions 
are presented: 


1. Was it error for the trial judge not to sever two 
housebreaking charges, where (a) the offenses were of 
the same or similar character, (b) the offenses involved 

_ breaking into the same apartment within nine days, (c) 
appellant was not prejudiced by the joinder, (d) the 

| Jury could easily keep separate the evidence relevant to 

| each charge, and (e) evidence as to each offense would 
i have been admissible in a separate trial for the other 
crime? 

2. Was appellant embarrassed and confounded in pre- 
| senting his defense, where he offered no defense to one 
_ charge and offered an alibi defense to the other through 

his own testimony and that of alibi witnesses? 


Counterstatement of the Case —— ———_.-------__-------------- —— 
A. Evidence as to the July 4 Housebreaking 
B. Evidence as to the July 18 Housebreaking 
C. Defense Case - 


Rules Involved 
Summary of Argument_____________..----______---_—--——_—--————- 
Argument: 


I. The failure to grant separate trials for two house- 
breakings of the same or similar character was not 
PY 


II. The mere election on the part of appellant to testify on 
only one count in the indictment did not entitle him 
to severance as a matter of course... 


Conclusion = 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 20,710 


GEORGE P. BRADLEY, APPELLANT 


v. 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


A four-count indictment charging appellant with house- 
breaking was filed in the District Court on August 8, 
1966.2 Appellant was tried by a jury, found guilty as 


1The indictment as returned by the Grand Jury charged appel- 
lant in two counts with entering the apartment of Mary W. Whitten 
on July 4, 1966, one count with intent to commit an assault and 
the other count with intent to steal property of another, and two 
counts with entering the same apartment on July 18, 1966, one 
count with intent to commit assault and the other with intent to 
steal property of another. 


(1) 


2 


charged in a redrafted indictment * (Tr. 226-27), and, on 
December 30, 1966, was sentenced to imprisonment for a 
term of three to nine years on each count, the sentences 
to run concurrently. 


A. Evidence as to the July 4 Housebreaking 


Mrs. Mary Whitten, the lessee of an apartment located 
at 2818 Pomeroy Road in the Southeast section of the 
District of Columbia, was awakened in the early morning 
hours of July 4, 1966, when a man placed a sharp object 
against her neck (Tr. 3-4). Thereafter, the man began 
choking Mrs. Whitten, at the same time ordering her to 
remove her underpants (Tr. 4, 6). After being pushed 
away from Mrs. Whitten, the intruder proceeded to turn 
on the lights in the bedroom and engage her in conversa- 
tion for about fifteen minutes (Tr. 5, 6). He asked her 
for some money and, when she said she had none, he 
searched her handbag (Tr. 5). During the time the in- 
truder was in the lighted bedroom Mrs. Whitten had 
ample opportunity to observe his features and she identi- 
fied appellant as that man (Tr. 6-7). Mrs. Whitten tes- 
tified that when she went to bed the back door was locked 
and the glass therein was intact, but upon investigation 
after appellant’s departure, the glass in that door was 
broken (Tr. 8). 

Detective Melvin Hardy was on duty with the Metro- 
politan Police in the early morning hours of July 4, 1966. 
He was advised by the police dispatcher to respond to 
Mrs. Whitten’s address (Tr. 63) and, as he approached 
2818 Pomeroy Road, he observed a man standing at a bus 
stop some twenty-five yards from the entrance to the 
Whitten apartment (Tr. 65). Detective Hardy approach- 
ed this person and spoke with him for about five minutes. 
The man at the bus stop identified himself to Detective 
Hardy as “George Bradley.” At trial, Detective Hardy 
identified appellant as the man he had spoken with at the 
bus stop (Tr. 66). 


2 The indictment was redrafted with consent of defense counsel 
to include only one count for each housebreaking (Tr. 166-70). 
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B. Evidence as to the July 13 Housebreaking 


On July 18, 1966, Courtney Whitten, the daughter of 
Mary Whitten, after locking the door, left the family’s 
apartment to go to the store at about 11:45 a.m. (Tr. 26, 
29). On her way back from the store she met James 
Anderson and Charles Nowlin who returned to her apart- 
ment with her (Tr. 27, 36, 42-43). As they entered the 
apartment, they discovered appellant trying to hide behind 
the bedroom door (Tr. 28, 37, 48). Appellant explained 
that he had been brought there by a friend who asked him 
to wait (Tr. 29-30, 39, 44). Appellant’s captors waited 
a half hour in vain for the friend’s return before calling 
the police (Tr. 30, 39, 45). 


C. Defense Case 


Appellant, through his own testimony and that of other 
Witnesses, presented a defense of alibi as to the July 4 
housebreaking, but was neither examined nor cross-ex- 
amined regarding the July 13 housebreaking. 


RULES INVOLVED 


Rule 8(a) of the Federal Rules of Criminal Procedure 
provides: 


Two or more offenses may be charged in the same 
indictment or information in a separate count for 
each offense if the offenses charged, whether felonies 
or misdemeanors or both, are of the same or similar 
character or are based on the same act or transaction 
or on two or more acts or transactions connected to- 
gether or constituting parts of a common scheme or 
plan. 


Rule 14 of the Federal Rules of Criminal Procedure pro- 
vides: 


If it appears that a defendant or the government 
is prejudiced by a joinder of offenses or of defend- 
ants in an indictment or information or by such joind- 
er for trial together, the court may order an election 
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or separate trials of counts, grant a severance of de- 
fendants or provide whatever other relief justice re- 
quires. In ruling on a motion by a defendant for 
severance the court may order the attorney for the 
government to deliver to the court for inspection in 
camera any statements or confessions made by the de- 
fendants which the government intends to introduce 
in evidence at the trial. 


SUMMARY OF ARGUMENT 


I 


It was not error for the trial judge to refuse to sever 
the two housebreaking charges where the offenses were 
of the same or similar character. The offenses involved 
two housebreakings committed within nine days by en- 
tering the very same apartment. Appellant incurred no 
prejudice by the joinder since the evidence as to each of- 
fense was simple and distinct, capable of being considered 
separately by the jury as they were instructed to do. 


Moreover, the evidence as to each housebreaking would 
have been admissible in a separate trial for the other 
housebreaking. 


Il 


Appellant was not embarrassed and confounded in pre- 
senting his defense because of the joint trial. As to the 
July 4 offense he offered an alibi defense through his own 
testimony and that of alibi witnesses. He chose to stand 
mute as to the July 13 housebreaking, probably because 
he was caught inside the premises. A defendant, by choos- 
ing not to testify as to one count after hearing the Gov- 
ernment’s evidence, cannot thereby automatically obtain 
a severance. The prosecutor’s argument as to the July 13 
offense constituted fair comment supported by the record. 


5 
ARGUMENT 


I. The failure to grant separate trials for two house- 
breakings of the same or similar character was not 
error. 


(Tr. 3-8, 26-80, 36-39, 42-45, 68-66, 210, 219, 225) 


The trial court’s refusal, under the circumstances of 
the instant case, to order separate trials for the two 
housebreaking charges does not constitute reversible error. 
Count 1 involved entry into the apartment of Mary Whit- 
ten, occupied by her at the time, on July 4, 1966. Count 
2 involved entry into the same apartment on July 18, 
1966. Since the offenses involve the housebreaking into 
the very same apartment within nine days, they are clear- 
ly “offenses * * * of the same or similar character” under 
Fed. R. Cr. P. 8(a). And the joinder of these offenses is 
not error. See Gray v. United States, 123 U.S. App. 
D.C. 39, 356 F.2d 792 (1966); Daly v. United States, 
119 U.S. App. D.C. 358, 342 F.2d 932 (1964), cert. de- 
nied, 382 U.S. 853 (1965) ; United States v. Rivera, 348 
F.2d 148 (2d Cir. 1965). 

Furthermore, the jury could not have confused the evi- 
dence as to the two counts since the evidence as to each 
count was simple and distinct. Dunaway v. United States, 
92 U.S. App. D.C. 299, 205 F.2d 28 (1953). The evi- 
dence the Government produced as to count 1 was that 
appellant entered the apartment of Mary Whitten in the 
early morning hours of July 4, awakened her by placing 
a sharp object against her throat, choked her, told her 
to pull off her underpants, turned the light on in the bed- 
room and conversed with her for 15 minutes, rifled her 
handbag, left and was seen within twenty-five yards of 
her apartment by Detective Hardy (Tr. 3-8; 63-66). 
The evidence as to count 2 was that Mary Whitten’s 
daughter and two friends, upon returning to the Whitten 
apartment, captured the appellant hiding in the bedroom 
(Tr. 26-30; 36-39, 42-45). Thus, the evidence on each 
charge was relatively simple and uncomplicated. It was 
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well within the jury’s competence to separate the evi- 
dence on each count as they were instructed to do.* See 
United States v. Rivera, 348 F.2d 148 (2d Cir. 1965) ; 
United States v. Lotsch, 102 F.2d 35, 86 (2d Cir.), cert. 
denied, 307 U.S. 622 (1939). Compare Gregory v. United 
States, 125 U.S. App. D.C. 140, 369 F.2d 185 (1966) ; 
Drew v. United States, 118 U.S. App. D.C. 11, 331 F.2d 
85 (1964) .* 

Finally, the evidence of each housebreaking would have 
been admissible in a separate trial for the other house- 
breaking. Appellant concedes that evidence of the July 4 
crime could be admitted in a trial for the July 13 offense 
to show appellant’s motive and intent in being present 
in the complainant’s apartment on July 18 (Appellant’s 


3 At the close of the evidence, defense counsel requested that the 
jury be instructed to consider the evidence on each count separately 
(Tr. 210). The trial judge charged the jury as follows: 


Each of these counts states a separate offense, charges a 
separate offense, and each offense and the evidence applicable 
thereto should be considered separately. The fact that you 
may find the defendant guilty or not guilty on any one count 
of the indictment should not control or influence your verdict 
with respect to any other count of the indictment. In other 
words, consider each count separately and apply all the appli- 
eable evidence to each count separately (Tr. 219). 


Defense counsel announced he was satisfied with the trial judge’s 
charge to the jury (Tr. 225). 


4 Appellant’s effort to demonstrate that the offenses joined for 
trial were of a dissimilar character fails. He points to differences 
without substance: (1) the fact that one housebreaking was com- 
mitted in the nighttime and the other during the day is of little 
significance when it is noted that appellant followed no fixed pat- 
tern in his crimes—moving from sexual assault to conversation to 
petty theft; (2) the lack of a forcible entry on July 18 indicates 
only that a more expeditious means of entry was discovered; (3) 
the lack of violence on July 13 is easily explained by the fact that 
appellant was confronted by superior force; (4) the fact that no 
sexual overtures were made by appellant on July 13 is likewise 
explained by the circumstances of his capture on that date. These 
distinctions without substances must be compared to the obvious 
similarities involved in the offenses: (1) the same apartment was 
entered on both occasions; (2) on both days when appellant was 
asked to explain his presence, he recited a feeble and incredible 
excuse; (3) the offenses were committed within a nine day period. 
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' Brief at page 18). He argues, however, that the reverse 
is prohibited. We disagree. It is settled that evidence of 
other crimes is relevant to establish identity. Drew v. 
| United States, 118 U.S. App. D.C. 11, 331 F.2d 85 (1964). 
' In the instant case, evidence that appellant was found 
| nine days later in the same apartment would indeed be 
, admissible to corroborate the identification testimony of 
' Mrs. Whitten and Detective Hardy. Since the evidence 
i of each offense would have been admissible in a separate 
trial for either charge in the indictment, a joint trial 
did not prejudice appellant and does not form a basis 
for reversing convictions established by overwhelming evi- 
dence. 


II. The mere election on the part of appellant to testify 
on only one count in the indictment did not entitle 
him to severance as a matter of course. 


(Tr. of Argument 29-30) 


Finally, appellant contends that he was embarrassed 
and confounded in presenting his defense because of the 
| joint trial. As to the July 4 housebreaking, appellant pre- 
' gented an alibi defense to the jury through his own tes- 
timony and that of defense witnesses. Neither appellant 
nor his witnesses were examined or cross-examined re- 
garding the July 18 offense. As to the July 13 offense, 
appellant offered no defense, perhaps because he was cap- 
tured by three persons in the premises he had entered. 
The defense, as was the Government’s evidence, was simple 
and distinct. Appellant was in no way confounded in pre- 
senting his defense and the only embarrassment he suf- 
fered was being apprehended inside the premises on July 
13. 

Appellant argues, however, relying on Cross v. United 
States, 118 U.S. App. D.C. 324, 385 F.2d 987 (1964), 
that he was forced to confront the jury with an unfav- 
orable contrast by electing to testify on only one count. 
First of all, appellant was not compelled to testify in this 
case at all. He chose to offer no evidence on count 2. On 
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count 1 he could have presented his alibi defense through 
the witnesses he called without having taken the stand 
himself. In any event, to accept the proposition forward- 
ed by appellant would result in a per se severance rule, 
the application of which lies entirely within the hands 
of the person on trial to be invoked only after hearing the 
Government’s evidence against him. No case has gone this 
far. See McHale v. United States, D.C. Cir. No. 20,598, 
decided June 11, 1968; United States v. Kelly, 349 F.2d 
720 (2d Cir. 1965). 

Appellant finally contends that the prosecutor’s clos- 
ing argument took advantage of his failure to testify on 
count 2, heightening the prejudice of the joint trial. In 
order to fairly judge the import of the prosecutor’s com- 
ment, it must be read in its entirety. 


ee you know what he said, “A friend brought me 
ere.” 

Now, I will tell you something, I would like to 
know where is that friend today. That’s what he told 
James Anderson and that’s what he told Charles 
Nowlin and that is what he said in the presence of 
Courtney Whitten, “Oh, I am here. A friend told 
me to wait here.” 

Where is the friend? Who is this friend? 

If you were on trial and wound up in somebody’s 
house by mistake because a fellow said, a person that 
you trusted said, “Wait here. I’ll be right back. I am 
going around the corner to run an errand,” why, you 
would be screaming from the roof tops that the friend 
is John Brown or John Jones or whoever it was that 
asked you to stay there. He lives at such and such 
an address and you would have him down here. You 
would have him here to testify to explain why you 
were in the house if you have an explanation, if 
you weren’t a thief, if you weren’t a burglar (Tr. 
of Argument 29-30). 


It is obvious the argument of counsel referred, not to ap- 
pellant’s failure to testify on count 2, but rather to the 
explanation he gave to the Government witnesses when 
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i they captured him in the Whitten apartment on July 13 
: and to the failure to produce the missing witness who al- 
' legedly told him to wait there. This constitutes fair re- 
' buttal argument, not improper comment. 


CONCLUSION 


WHEREFORE, it is respectfully submitted that the 
judgment of the District Court should be affirmed. 


DAvVD G. BREss, 
United States Attorney. 


FRANK Q. NEBEKER, 
DONALD S. SMITH, 
GENE S. ANDERSON, 
Assistant United States Attorneys. 
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